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JUDICIAL DECISIONS ON PUBLIC LAW 

ROBERT E. CUSHMAN 
University of Minnesota 

Administrative Law — Uncontrolled Discretion of Administrative Officer 
— Freedom of Speech. State v. Coleman (Connecticut, Supreme Court 
of Errors, April 27, 1921, 113 Atl. 385). The charter of the city of 
Meriden, Connecticut, gives authority to the council to make ordinances 
for the proper use and regulation of public highways and places. In 
pursuance of this authority an ordinance was enacted providing that 
no person shall use the streets, sidewalks, parks, or public squares for 
the purpose of delivering orations, speeches, or other public demon- 
strations, without first obtaining a permit from the chief of police. 
The ordinance contained nothing to serve the chief of police as a guide 
in the exercise of the discretion thus conferred upon him. This ordi- 
nance was held to be unconstitutional, Section 5 of the bill of rights of 
the constitution of Connecticut declares that "Every citizen may freely 
speak, write, and publish his sentiments on all subjects, being respon- 
sible for the abuse of that liberty." This clause clearly recognizes a 
qualified right inhering in the citizens. That qualified right is violated 
by conferring upon an administrative officer the personal and arbitrary 
power to say who may exercise it and who may not. The fact that the 
chief of police in question may exercise his discretion fairly or the fact 
that the defendant may have been about to abuse his qualified right of 
free speech are both wholly irrelevant matters. A right which exists 
only as the result of an act of grace upon the part of an administrative 
officer is not a right at all. The case is clearly in line with the weight 
of authority. 

Aliens — State Constitutional Guaranties of Free Speech, Press, Assem- 
bly and Petition Confined to Citizens. State v. Sinchuk (Connecticut, 
Supreme Court of Errors, August 14, 1921, 115— Atl. 33). In 1919 
the legislature of Connecticut enacted a sedition law forbidding dis- 
loyal or scurrilous utterances against the United States, its form of 
government, flag, etc. The defendants, who were aliens, upon con- 
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viction under this statute attacked its constitutionality under several 
provisions of the bill of rights of the state constitution. The court did 
not enter upon a consideration of the validity of the law, but took the 
position that since the defendants were aliens they were not entitled to 
the protection of the constitutional clauses invoked and could not, 
therefore, attack the statute as a violation of their constitutional rights. 
The defendants had relied upon four clauses of the bill of rights of the 
constitution of Connecticut. The first of these declares that "All 
political power is inherent in the people. . . . they have at all 
times an indefeasible right to alter their form of government in such a 
manner as they think expedient." The court declared that the 
"people" referred to in this provision clearly cannot include aliens who 
have no political power at all. The next two guaranties relied upon 
were respectively: "The citizens have a right peacably to assemble and 
petition the government," and "Every citizen may freely speak, write 
and publish his sentiments . . . . " The court held that these 
clauses by their own words were confined in their application to citizens. 
A more difficult problem was presented by the fourth provision of the 
bill of rights pleaded by the defendants which declared that "No law 
shall ever be passed to curtail or restrain the liberty of speech or of the 
press." This is quite obviously not limited by its terms to citizens but 
seems to state a general restriction upon legislative power. The court, 
however, took the position that by its proximity to the clauses before 
quoted it must be inferred that this clause was intended for the pro- 
tection of citizens only and not aliens. In support of this conclusion 
the court relied upon an early case (Jackson v. Bulloch, 12 Conn. 38) in 
which it had been held that the general guaranty in respect to the 
writ of habeas corpus in the Connecticut bill of rights did not apply 
to slaves. In that case it had been said : "The language seems evidently 
limited to those who are parties to the social compact thus formed. 
Slaves cannot be said to be parties to that compact, or to be represented 
in it." The inference from the present case would seem to be that 
aliens, not being parties to the "social compact," are outside the pro- 
tection of the provisions of the bill of rights of the constitution of 
Connecticut unless by the words of those provisions they are unmis- 
takably included. 

Civil Service Promotions — Preference for Soldiers and Sailors. Bar- 
thelmess v. Cukor (New York, Court of Appeals, July 14, 1921, 132 N.E. 
140). It is provided by the New York constitution that "appointments 
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and promotions in the Civil Service shall be made according to merit 
and fitness to be ascertained, so far as practicable, by competitive 
examination, provided that honorably discharged soldiers and sailors 
from the army and navy in the late civil war shall be entitled to pre- 
ference in appointment and promotion without regard to their standing 
on any list." By a statute passed in 1920 it was provided that pre- 
ference in respect to promotion in the civil service should be given to 
soldiers and sailors of the World War who take the examination for 
promotion while in the military or naval service or who, having taken 
the examinations, enter such service. The act was repealed within a 
short time but the repeal was to take effect without affecting rights 
which had been created by it. The statute creating the preference was 
held to be unconstitutional. The authorization of a preference in civil 
service for civil war veterans made it plain that the legislature had no 
authority without specific constitutional authorization to extend a simi- 
lar preference to any other group of soldiers and sailors. We have here 
a case of what has been called a "resulting limitation," in which a specific 
grant of power to the legislature to do a particular thing operates as a 
prohibition upon doing a different but very similar thing. The court 
also finds that the effect of the preference statute coupled with the 
repeal would result in arbitrary discrimination by establishing a very 
small class of civil service employees who would enjoy special privileges 
which would be henceforward denied to others in like circumstances. 

Declaratory Judgments— The Nature of Judicial Power. State v. 
Grove (Kansas, October 8, 1921, 201 Pac. 82). A statute enacted by 
the legislature of Kansas authorized the courts to issue declaratory 
judgments in cases where no consequential relief was sought by the 
parties. The question of the constitutionality of this act is raised in 
this case and the act is held to be valid. The chief ground of attack 
against this type of legislation is that it involves a legislative imposition 
of non-judicial duties upon the courts which constitutes a violation of 
the doctrine of the separation of powers. This was the basis of the 
decision of the supreme court of Michigan invalidating a declaratory 
judgment act. See Anway v. Grand Rapids By. Co., 179 N. W. 350 
(1920). The supreme court of Kansas indulges in a somewhat ela- 
borate discussion of the Michigan case, but finds itself unable to accept 
the premise upon which the line of reasoning just outlined rests, namely, 
that a declaratory judgment act actually confers upon the courts the 
duty of exercising a non-judicial function. This view of the matter it 
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holds to be erroneous. It arises from a confusion of the declaratory- 
judgment with the advisory opinion, which the Kansas tribunal holds 
to be entirely different in nature. In rendering an advisory opinion 
the court does actually perform a non-judicial function since there are 
no parties litigant and no actual case or controversy presented to the 
court. In the case of a declaratory judgment, however, there is an 
actual judgment rendered respecting the rights of actual parties litigant, 
even though there may be no consequential relief sought. This deci- 
sion would seem to harmonize with the weight of professional opinion 
upon this question. 

Delegation of Legislative Power — Incorporation into State Law of Act 
of Congress. In re Opinion of the Justices (Massachusetts, November 
22, 1921, 133 N.E. 453). A bill for the enforcement of the Eighteenth 
Amendment was submitted to the supreme court of Massachusetts by 
the legislature with a request for an opinion as to its validity. The 
bill incorporated in its provisions various acts of Congress, either acts 
already in force or acts which might in the future be passed. Such 
incorporation of congressional statutes was held by the court to be an 
unconstitutional delegation of legislative power inasmuch as an integral 
part of the legislative policy of the state is, by this process, to be deter- 
mined not by the state legislature but by the national legislature. 
When the Eighteenth Amendment authorizes the exercise of concurrent 
legislative power by state and nation for its enforcement it does not 
contemplate the enactment of laws in any new way. It intends merely 
that both governments shall be empowered to legislate according to 
their accustomed methods. The court points out, however, that there 
could be no constitutional objection to the enactment by the state 
legislature of laws couched in the same words, or employing the same 
standards or tests as may be found in acts of Congress. 

The court concludes its opinion with a protest against the legislative 
policy of submitting to the court a long and intricate piece of legislation 
with the request that the court scrutinize it for constitutional defects 
and then discuss those defects. Requests for advance or advisory 
opinions ought to come in the form of questions upon specific points 
definitely raised. 

Equal Protection of the Law — Validity of Poll Tax Imposed Exclu- 
sively Upon Aliens. Ex parte Kotta (California, September 12, 1921, 
200 Pac. 957). By an act of 1921 a poll tax was imposed upon aliens 
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in the state of California but not upon citizens. The act was defended 
upon the ground that it provided the revenue necessary for the adminis- 
tration of the laws requiring registration of aliens and subjecting them 
to other regulatory provisions. The court, however, declared the 
statute to be unconstitutional as denying the equal protection of the 
law. It emphasized in its opinion the familiar principle that the equal 
protection of the law clause of the Fourteenth Amendment includes 
within its protection not merely citizens but "persons" and may, there- 
fore be successfully invoked by aliens who have been subjected to 
arbitrary discrimination by the state. 

Industrial Disputes — Prohibition against Strikes and Lockouts in 
Businesses Affected with a Public Interest. People v. United Mine 
Workers of America (Colorado, April 4, 1921, 201 Pac. 54). This 
case raised the question of the constitutionality of the Colorado Indus- 
trial Disputes Act of 1915. This statute provided for a system of deal- 
ing with industrial disputes commonly known as compulsory investiga- 
tion. By its provisions a commission or board was created for the pur- 
pose of investigating and reporting upon the merits of disputes between 
capital and labor in the hope of facilitating the peaceful adjustment of 
differences. To this end all lockouts and strikes were forbidden prior 
to or during such an investigation by the state commission. The act 
applied only to industries which are affected with a public interest. 
In the present case the question was raised concretely whether the coal 
mining industry was affected with a public interest so that a strike in 
that industry would fall within the prohibitions of the act, and whether 
the state by its police power could forbid a strike in accordance with 
the provisions of the statute. The court held that coal mining is a 
business affected with a public interest. It held this to be true largely 
by reason of the vital importance of coal in the scheme of modern life. 
"We must take judicial notice," said the court, "of what has taken place 
in this and other states, and that the coal industry is vitally related not 
only to all other industries, but to the health and even the life of the 
people. Food, shelter, and heat before all others, are the great neces- 
sities of life, and in modern life, heat means coal." This is a line of 
reasoning which raises the query whether the courts may not yet come 
to the point of defining businesses affected with a public interest in 
simple terms of human necessity. The court then repudiated the 
argument that the anti-strike feature of the statute was a violation of 
the Thirteenth Amendment, pointing out that the individual workman 
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was not forbidden to quit his work for any reason or for no reason, and 
emphasizing that it is only the collective activity involved in a strike 
which is under the ban. The act does not, therefore, impose involun- 
tary servitude. Nor does the provision forbidding incitements to 
strike violale the guaranties of free speech, since the police power of 
the state extends to the prohibition of incitement to do a thing which 
itself may be made unlawful. 

Jurors — Qualifications — Effect of Nineteenth Amendment upon Eli- 
gibility of Women. State v. James (New Jersey, Court of Errors and 
Appeals, June 20, 1921, 114 Atl. 553); Commonwealth v. Maxwell 
(Pennsylvania, July 1, 1921, 114 Atl. 825). In the New Jersey case the 
defendant was convicted of first degree murder after the ratification of 
the Nineteenth Amendment but before the enactment of a statute making 
women eligible to serve on petit juries. The jury which convicted him 
had been chosen from a panel of five hundred persons none of whom 
were women. The defendant alleged that this procedure constituted a 
violation of the clause in the state constitution guaranteeing trial by 
an impartial jury. The court rejected this contention. It held that 
the constitutional clause in question guaranteed a trial by the jury 
known to the common law, quite obviously one from which women 
were excluded. Furthermore, the Nineteenth Amendment while it 
enfranchised women did not have any affect upon the qualifications of 
petit jurors since those qualifications are determined by the legislature 
of the state. And even if the statute subsequently enacted which per- 
mitted women to serve as jurors had been in force at the time of the 
defendant's trial it would not have had the result of requiring the pre- 
sence of any women upon the jury. It would merely have required 
that women should not be excluded from the jury merely because of sex. 

In the Pennsylvania case a different result was reached by reason of 
different statutory provisions. By an act passed in 1867 the jury 
commissioners in Pennsylvania were instructed to choose jurors from 
the whole body of qualified electors of the state. The court held that 
the Nineteenth Amendment by adding women to the body of qualified 
electors made them eligible to jury duty under the provisions of this 
statute without further legislative enactment. 

Privileges and Immunities of Citizens in the Several States — Grazing 
Privileges Upon Public Lands. Hostetler v. Harris (Nevada, Novem- 
ber 30, 1921, 197 Pac. 697). A Nevada statute forbade any person not 
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having his principal ranch in Nevada to graze cattle upon any unen- 
closed land in the state without first securing a license from the county 
sheriff after the payment of a substantial fee. The act provided a 
penalty for its violation, of not less than $1000 nor more than $10,000. 
The plaintiff paid under protest fees amounting to $925' and brings 
action in this case to recover that amount. The court held that the 
statute was invalid as a violation of Art. IV, Sec. 2, of the Constitution 
of the United States which provides that "The citizens of each State shall 
be entitled to all privileges and immunities of citizens in the several 
States." 

Police Power — Equal Protection of the Law — Regulation of Rents in 
Large Cities. State v. Railroad Commission (Wisconsin, July 10, 1921, 
183 N.W. 687). By an act passed in 1920 an emergency arising out of 
the World War was declared to exist in respect to housing conditions 
and the charging of unjust and unreasonable rents was made unlawful. 
This law was made applicable only in counties with a population of 
250,000 and over. The administration of it was placed in the hands of 
the state railroad commission. The statute was attacked in this case 
on the grounds of a denial of due process of law and the equal protection 
of the law. The court alluded to the decisions in which the New York 
Housing Law had been sustained as a proper exercise of the police 
power (People v. La Fetra, 130 N.E. 601; Brown Holding Co. v. Feld- 
man 65 L. Ed. Sup. Ct. 539) but refrained from considering the Wiscon- 
sin statute upon this basis. It held, however, that the law did deny 
the equal protection of the law, inasmuch as it imposed upon the owners 
of property in populous counties restrictions from which property 
owners throughout the state generally were free. Such discrimination 
was held to be arbitrary in view of the fact, of which the court declared 
itself willing to take judicial notice, that housing conditions were acute 
throughout the state and not merely in the largest city of the state. 
The statute was declared to be unconstitutional on this ground. 

Police Power — Regulation of Qualifications for Practice of Medicine — 
Chiropractors and Osteopaths. People v. Love (Illinois, June 22, 1921, 
131 N.E. 809); Williams v. Scudder (Ohio, April 26, 1921, 131 N.E. 
481). The Illinois case involved the question of the validity of the 
Medical Practice Act of 1917. By the provisions of that act the mini- 
mum standards of professional education for the practice of medicine 
or surgery were denned in terms of graduation from a medical school of 
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good standing. The same act provided that "for the practise of any 
system or method of treating human ailments without the use of drugs 
or medicine or operative surgery" the candidate must "be a graduate of 
a school or institution which requires as a prerequisite for graduation 
four years of instruction." The plaintiff in error was a chiropractor 
who had graduated from a two year course. It was brought out in 
argument before the court that there is no school of chiropractic in 
the country which requires four years instruction for graduation, so 
that the operation of the statute would be to bar all chiropractors from 
practice in the state of Illinois. The court held the statute to be 
invalid as an arbitrary and unreasonable exercise of the police power 
amounting to a denial of due process of law and the equal protection of 
the law. The court announced its willingness to take judicial notice 
of the value of chiropractic and osteopathy the practitioners of which 
could by no means be classed with charlatans. This being the case 
the court declared that the effect of the statute was to discriminate 
against one branch of the medical profession inasmuch as physicians and 
surgeons could be admitted to practice under the provisions of the act 
after graduation from a school requiring only two or three years 
instruction provided such school was approved by the state medical 
board. 

In the Ohio case the adherents of chiropractic fared much less satis- 
factorily than in the Illinois decision. The case arose out of an appli- 
cation for an injunction to prevent the enforcement of the Medical 
Practise Act of 1915. This act outlines certain preliminary training to 
be required before candidates start upon the study of medicine or sur- 
gery. This preliminary training may be said to amount at least to the 
equivalent of a four year high school course or college entrance require- 
ments. The statute further provides that chiropractic, osteopathy, 
magnetic healing, etc., shall also be subject to regulation, that the state 
medical board shall determine the standing of schools, that a certificate 
or diploma from such certified school shall be required for practice, and 
that the board "may adopt rules defining preliminary educational 
training which is less exacting" than is required for the practice of 
medicine or surgery. The state medical board, however, in spite of 
this, last authorization, had refused to recognize and certify schools of 
chiropractic or other similar art which had less rigid preliminary re- 
quirements than those specified in the statute above mentioned. The 
result was that chiropractors in general were not permitted to take the 
examination for admission to practise since they ordinarily lacked this 
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preliminary educational training. The court held the statute to be con- 
stitutional. It noted the growing tendency to establish increasingly 
higher qualifications for those who enter the learned professions and held 
that the statute in question was free from discriminatory features and 
was a proper exercise of the police power of the state. The state medical 
board was not required to sanction more lax requirements for chiro- 
practors, osteopaths, etc., than for regular practitioners of medicine and 
surgery, it was merely permitted to do so. Its refusal to do so was not 
a violation of the constitutional rights of any one and was justified in 
any case by the refusal of the schools of chiropractic to allow the board 
to examine into their courses of study and methods. 

Soldiers' Bonus — Extension of the Credit of State for Improper Pur- 
pose. People v. Westchester County National Bank (New York, Court 
of Appeals, August 31, 1921, 132 N.E. 241). This case raises squarely 
the question of the validity of the New York Soldiers' Bonus Act of 
1920. That act provided for the issuance of bonds to the amount of 
$45,000,000 from the proceeds of which bonuses were to be paid to any 
persons in the military or naval forces who had rendered service for 
at least two months in the late war. It is interesting to note that the 
act, when submitted to a state-wide referendum, had been approved 
by a vote of 1,454,940 to 673,292. The New York court of appeals 
held the act to be unconstitutional. The court emphasized at the out- 
set the fact that the bonus provided for is not for the benefit exclusively 
or even primarily of those who were disabled in military or naval service. 
Loans contracted by the state for the benefit of wounded soldiers would 
stand upon an entirely different constitutional basis from the payments 
contemplated by this statute, under which "he who occupied a perfectly 
safe but highly useful desk in a department, stands on a level .... 
with that other who comes back to us shattered in mind or body by 
reason of more perilous service." The court admitted that the bonus 
provided for was for the public welfare and constituted a public purpose 
for which taxes might be constitutionally levied. It based its decision 
upon the limitations found in the constitution of New York upon the 
loaning or giving of the state's credit. These limitations are found in 
two places in the constitution. Art. 7, Sec. 1 declares that the "credit 
of the state shall not in any manner be given or loaned to or in aid of 
any individual." Art. 8, Sec. 9 provides that "neither the credit nor 
the money of the state shall be given or loaned to or in aid of ... . 
any private undertaking." The court held that these clauses imposed 
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restrictions upon the use of the state's credit more rigorous in character 
than the ordinary test of public use applicable to the taxing power. 
They forbid the use of money raised by state loans for the making 
of any sort of gift no matter how worthy the recipient of the gift may 
be. It was vigorously urged upon the court that the bonus pay- 
ments were not gifts within the sense of the constitutional provisions 
quoted but should be regarded as payments made in recognition 
of a moral obligation resting upon the state. This view the court 
rejected. It took the position that while the services of the war 
veterans were appreciated by the state they had been rendered not to 
the state but to the nation and that any accruing obligation rested 
accordingly, not upon the state but upon the nation. The bonus must 
be looked upon, therefore, as a sheer gift and so within the prohibition 
of the constitution. A vigorous dissent was filed based upon the doc- 
trine that the bonus ought to be regarded as a requital for services 
rendered rather than a gift. 

Suffrage — Tax-paying Qualification Upon Right to Vote in Municipal 
Elections Upon Proprietary Questions. Carville v. McBride (Nevada, 
January 5, 1922, 202 Pac. 802). The constitution of the state of Ne- 
vada provides that all citizens of the United States who have reached 
the age of twenty-one years, who are not otherwise disqualified, and who 
have resided in the state six months and in the district or county thirty 
days next preceding any election, shall be entitled to vote for all officers 
and upon all questions submitted to the electors at such elections. In 
the charter of the city of Elko, enacted by special act of the legislature 
in 1917, the right to vote in any municipal election upon the issuance of 
bonds or the granting of franchises was limited to tax-payers. In this 
case the plaintiff contested the validity of an election held upon the 
question of a bond-issue in which only tax-payers had been allowed to 
vote. He alleged that such a limitation upon the suffrage of persons 
otherwise qualified was a plain violation of the constitutional provisions 
summarized above. The court held the charter provision in question 
to be constitutional. It commented at some length upon the well 
recognized distinction between the governmental and proprietary 
functions of municipalities and the fact that cities enjoy greater freedom 
from restriction in respect to activities which are proprietary in character. 
It then concluded that the constitutional clause, declaring that duly 
qualified citizens should be entitled to vote "for all officers and upon all 
questions submitted to the electors at such elections," should be con- 
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strued to refer merely to officers and questions which are governmental 
in character and not those which are proprietary in character. It is 
interesting that the court should have chosen to support its decision by 
this somewhat novel line of reasoning rather than by the much more com- 
mon doctrine that suffrage qualifications in state constitutions apply 
only to officers and elections mentioned in the constitution itself and 
not those of statutory origin, or the doctrine that the wide scope of 
legislative authority over municipalities includes the power to regulate 
the suffrage qualifications in municipal elections. 



